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This document has been produced from notes of verbal evidence given by Mr Simon Rowberry. Mr Rowberry has approved the record as conveying correctly what he presented to the Special Scrutiny Panel. 

Summary of Evidence Given By Mr Simon Rowberry to the Special Scrutiny Panel, 14th November 2006. 

1. Background and culture of Harborough DC

During his time as an employee at Harborough from 1997 -2002 the following was evident:

Disproportionate involvement of Members in the day to day running of the Council.

A lack of clarity between the roles of officers (to give independent advice) and the members (deciding whether to accept the advice).

The Head of Paid Service was not prepared to address this culture.

With this culture there was a danger in Planning of advice being corrupted through Member influence over officers.

Bullying is the disproportionate use of power over officers or someone in a lower position.

There was a culture of bullying, including bullying by Cllr Mrs Roeber.

Some Members lacked a full understanding of their role and duties as a Councillor. Four roles most councillors have to juggle:- 

1.
representative role - elected by electorate in the ward (represent ALL of them)

2.
party political role

3.
duty to put interests of borough or district first - in any decisions (not the interest of ward) and,

4.
on Planning issues, to act in quasi judicial manner.

There is tension between representation role of ward members and judicial role on planning. 

Mr Rowberry felt that with Kibworth Members at that time there was never any putting the district interests first - always a feeling that the interests of Kibworth were number one. When it came to the latter stages of the local plan, no matter what advice was given, he always felt that it was filtered, he never felt that it got an optimal planning solution.

2. Mr Rowberry’s consultancy support to the KB1 Inquiry

Mr Rowberry was asked back by Mr Phil McCourt (then Head of Legal Services) in March/April 2005 when Atkins withdrew. 

It was clear to him that housing figures did not support evidentially a refusal of adoption of SPG20. He could not take a contrary view to Akins.  It would not be ethical in this case and contrary to the professional Code of Conduct. His role was to support Cllr Mrs Roeber in her role as witness.

3. Leicestershire County Council role in KB1 

Mr Rowberry did not understand the stance of Leicestershire CC from a Planning viewpoint and suspected influences at a Member level may have caused an officer turnaround although he had no evidence for this. It was a “feeling” based on years of professional experience.

He felt there was no justification for suddenly doing two things - 1) strategic objection and, 2) - to issue a certificate for non conformity a few weeks before inquiry - for greenfield housing allocation.

The County Council advocate was not able to appear with them at a late stage and their counsel changed to Roger Giles QC - if he had had longer to be briefed and prepared, he may have been able to give a different case.  The short period of time to prepare the case may have affected the evidence given by the County.

When asked whether he noticed a change in the role of the local County Councillor, Mr Rowberry preferred not to answer.

4. The Influence of the Risk of Costs on Members’ Decisions

Mr Rowberry had an extremely strong feeling that certain members believed that a different decision may have been made for the District Council if they’d been aware that costs could be claimed against the Council. Cllr Mrs Roeber had made a comment to that effect to Mr Rowberry. 

One most important lesson is that an application must be considered on its merit, irrespective of costs.

Mr Rowberry pointed out that the issue of whether or not Members were led to believe this was a ‘call-in’ Inquiry was irrelevant. If the tenet was followed that a decision was made on the merits of the case, then any costs potential was clearly irrelevant. Mrs Roeber’s insistence that the ‘call-in issue’ was relevant,  suggests that a different decision would have been made in the absence of the costs potential. The implications of this are clearly serious and point to potentially flawed decision-making by the Council.

5. Lessons Regarding Culture

Mr Rowberry believed from what he witnessed that there are still some with a residual attitude towards officers of us and them. There still seemed to be a perception amongst some Members that Officers’ advice can be set aside without sound reason.  An example was seen in the comments made by Cllr Mrs Roeber in conversation with Mr Rowberry at the Inquiry “if we lose this someone’s head will roll”. She was hypercritical of particular officers.  On a number of occasions she told Mr Rowberry that Officers were positively conspiring to lose the appeals and that the advice they had given her was intended to achieve this. At that point Mr Rowberry talked to her about bullying. 

It is very important that members do not see officers as the enemy but as advisers and work together. He was happy that the culture generally is changing.

Officers advise, Members decide. It is Members’ job to accept, modify or reject any advice.  Officers’ job is to advise on implications of rejection.  
6. Member witnesses at Inquiries

The Panel asked, given that it was a corporate decision to go against SPG20 - it was all of our decision.  Was Cllr Mrs Roeber the right person to ask to stand as the most appropriate elected representative?  Given her knowledge, background?
Mr Rowberry felt there were two ways of looking at it.

1 - she had held, the wider planning portfolio.  She had some knowledge of planning; better than the average knowledge of planning.  From that side, yes.

2 - From the negative, he was always worried about how close to things she was - geographically and “in her other hat”.  

The Council should have asked “is there someone who could have given a passionate case without prejudice?”

7. Officer Support at Planning Inquiries

Whilst it is the Officers’ job to support Member decisions whether or not they like them, there is a technical reason why that cannot always happen.  A public inquiry is conducted under rules of evidence and planning officers have a Code of conduct which must be applied.  Royal Town Planning Institute members must not support any opinion which is not their opinion professionally in any matters.  They can be struck off.  

If there is a finely balanced recommendation to accept and you refuse it, it is possible for an officer to appeal.  But an officer in attendance has to tell truth - they will be cross examined - “Did you produce this report recommending approval?  YES.  Did you recommend approval?  YES.  Have circumstances changed? NO.”  Appeal is upheld and costs awarded against the Local Authority.

Mr Rowberry was asked how other councils get over this dilemma.  Do they divide planning teams up?  So that they can help define a case.  How does it work in other places?

Mr Rowberry felt this is an isolated case.  There is never a reason why officers cannot support members. Officers should be there, getting proof together, giving data and holding their hands through the inquiry.  He did not think that having two separate teams and giving evidence will always work.

Councils can make decisions for large or small reasons - there is nothing wrong with that, as long as it is on a sound planning basis.  There may be an occasion when you are going to win an appeal but this does involve a member standing and saying officers preferred this, when we went down the alternative route because we weighed up the material considerations and came to a different conclusion to the officers. This is perfectly acceptable as long as the Members are acting within the tests of “reasonableness” in their decision-making.  The award of costs is about being unreasonable or vexatious.  
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