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1
Purpose of the Report

1.1
To seek the support of Members for inter-agency working so as to safeguard the safety of those visiting and working within the district.

2
Recommendations:
2.1
To endorse the principle of entering into a flexible warranting arrangement with the Health and Safety executive.
2.2  
To endorse the principle of entering into a flexible warranting arrangement with the other local authorities in Leicestershire.

2.3    To authorise the Strategic Director to agree the terms of and enter into the Memorandum of Understanding relating to the flexible warranting scheme between the Council, the Health and Safety Executive and the other Leicestershire authorities subject to consultation with the Strategic Director and the Head of Health and Enforcement Services.

3
Summary of Reasons for the Recommendations
3.1
To ensure that authorised officers are able to meet the challenges of enforcing health and safety legislation in the future, to be more consistent in enforcing across the County and to provide a more efficient service to the public.
4.
Key Facts 

4.1
Health and safety legislation in the UK is enforced by 2 different agencies working in collaboration: the Health & Safety Executive (HSE) and Local Authorities (LA’s). HSE’s statutory functions include proposing new or updated laws and standards, conducting research, providing information and advice, and the enforcement of health and safety law in relation to specified work activities e.g. construction sites, manufacturing and hospitals.  LA’s enforce health and safety law in workplaces such as offices, shops, wholesale distribution centres, leisure centres, and hotels which are located within their geographical area.

4.2
In 2005 the Treasury issued the Hampton Report, a document which made a series of recommendations designed to reduce administrative burdens on businesses by promoting more efficient approaches to regulatory enforcement, without compromising outcomes. Of the 8 main findings, the report concluded in particular that:

· The structure of regulators, particularly at local level, is complex, prevents joining up, and discourages business-responsive behaviour;

· There are too many interfaces between businesses and regulators

4.3
Against the Hampton report background, a number of schemes have been developed in recent years to make enforcement more joined up and to address accusation of inconsistency and duplication.  One of the successful projects has been the use of flexible warrants between HSE and LA’s which allow warrant holders the ability to enforce the law in any workplace.

4.4   Mandatory guidance issued under Section 18(4) of the Health and Safety at Work etc. Act 1974 requires local authorities “to make adequate arrangements” for health and safety enforcement within their area of responsibility as defined in the 1998 regulations. 
4.5 At Harborough District Council suitably qualified and competent staff within the Commercial Team, Health and Enforcement Services are authorised and appointed as inspectors under the Act.

4.6      CURRENT POSITION

4.6.1
Each enforcement agency may currently only act in premises where they have enforcement responsibility in accordance with the Health and Safety (Enforcing Authority) Regulations 1998. These Regulations in some circumstances provide unclear allocation of premises and create artificial barriers. This division of enforcement responsibility leads to occasional situations where LA officers cannot act upon matters of immediate concern in HSE enforced premises they come across or are made aware of.

4.6.2
LA and HSE resources are limited and should therefore be targeted where they have greatest impact. Enforcing authorities are challenged by the “Revitalising Health and Safety Strategy”, issued by the Health and Safety Commission (HSC) to develop coherent working partnerships.

4.6.3 In June 2004 the HSC, HSE and Local Government Association (LGA) signed up to a joint ‘Statement of Intent’, which sets out the basis for partnership working between LAs and the HSE. 

4.7    FLEXIBLE WARRANTING PILOT SCHEMES

4.7.1
Flexible warranting arrangements have already been trialled on a pilot basis in Hampshire and the Isle of Wight, Suffolk, Berkshire and Kent. In each of these pilots a detailed Memorandum of Understanding (MoU) has been developed to lay out clearly the obligations and limitations of the flexible warranting arrangement and also to cover such matters as officer competencies and indemnities. These pilot schemes have operated successfully.

4.8
PROPOSAL

4.8.1
It is proposed that Harborough District Council enters into a flexible warranting agreement with the HSE by local arrangement.

4.8.2
It is further proposed that we enter into flexible warranting arrangements with all Leicestershire district authorities and Rutland County Council. This will allow local authority staff to work across boundaries, again as detailed in a mutually acceptable MoU, a draft of which is at Appendix A. The extent of the cross boundary working will be defined within the MoU. It is important to make it clear that the scheme does not propose a wholesale transfer of enforcement responsibility. Only those premises and activities specified within the agreed MoU will be available for flexible warranting.

4.8.3
The envisaged uses of the scheme are explained within section 6 ‘Scope of FWS’ of the draft MoU. (Appendix A) Benefits of the proposed scheme are as follow:

· An ability to react to risks of serious personal injury immediately without a need to refer to another enforcement agency.

· The scheme allows LA’s to tackle issues which may concern local residents but which hitherto they had not been able to deal with e.g. the installation of satellite dishes and digital aerials upon the roves of domestic properties which is currently being undertaken by the Health and Safety Executive. This will allow for a prompt response as issues can be dealt with by the local enforcement officers rather than waiting for a response from the HSE.

· The schemes allow LA’s to contribute to a broader range of agendas and provide support to more strategic initiatives e.g LAA and CAA’s (NI172, NI182 and 184).

· Such schemes allow LA’s to engage with a wide range of local businesses by providing advice and support, thereby supporting the local economy, and also by tackling those business that achieve a competitive advantage by flouting the law.  In the current economic climate, anything that we can do to support local businesses has got to be beneficial.

· Stronger working relations developed between LA’s within the county and other enforcement agencies.

· Improved long-term service delivery efficiency by learning about how other agencies work and improving own practices based on these shared learning experiences.  Experiences in other parts of the UK have shown that a more consistent service can be achieved using the same resources following the use of flexible warrants.

· Improved officer confidence and training opportunities.  

· Has the potential to be advantageous for business continuity purposes, in that officers from partner organisations can be called in.

· An opportunity to develop an expertise and become the lead enforcing authority for the County in a specific area of work e.g. warehousing safety.

· Opportunities created to publicise how the council is seeking to support local businesses and protect the public.

5
Timescale
5.1
It is proposed that the flexible warranting arrangements outlined above are put in place as soon as possible. 
6
Legal Issues

6.1
The Interim Strategic Director has delegated authority to authorise suitably qualified and experienced officers to carry out Health and Safety enforcement within the district. Authorisation will be in line with the Health and Safety Executive Section 18 Guidance and our internal authorisation procedure note.

6.2
The MoU will be submitted to each authority’s Head of Legal Services for comment prior to agreement. However, the “standard” MoU (Appendix A) has already been worked into a suitable national standard by the HSE, and it is not anticipated that there will be any legal issues.

7
Resource Issues

7.1
The partners will not be recharging each other for work carried out under the flexible warranting arrangements; it is  a mutually beneficial arrangement to make the best use of limited resource and within the confines of a MoU. This will be monitored to ensure it remains beneficial for Harborough District Council.
8
Impact on Communities

8.1
This proposal supports the Council in improving and enhancing the quality of life, ensuring public safety and sustainable economic growth. The proposal provides additional protection and benefits to employees, non-employees and the general public in relation to activities in workplaces, regardless of which is the current enforcing authority. 

8.2
The proposal enables efficient service delivery through joint working.

9
Equality Impact Assessment Implications/Outcomes 
9.1
An initial Equality Impact Assessment has been carried out for the whole of the health and safety service provision this year.  As a result of this officers have been provided with a multi faith calendar so that they can take into account any dates of cultural significance when scheduling work.
10
Impact on the Organisation

10.1
The impact of not putting in place a joint warranting arrangement will be limited in terms of day to day working as Harborough District Council is already meeting its various mandatory health and safety requirements. 

However we have no ability to intervene in situations of imminent health and safety risk to the public where these do not fall to Harborough District Council within the Health and Safety (Enforcing Authority) Regulations 1998 (and vice versa for HSE inspectors).

Our ability to immediately react in emergency situations to ensure business continuity of the health and safety function will be slowed.

10.2
At any point should the Head of Health and Enforcement Services feel that Harborough District Council would not benefit from participating in a specific partnership project, a decision can be made to opt out of that particular project.

11
Community Safety Implications

11.1
This proposal will give further protection to people at work, or visiting the district, as the health and safety service will be able to be more responsive.
12
Consultation
12.1
No consultation with business or the public is proposed for this scheme as there is no change to businesses legal requirement to comply with health and safety legislation, only how we as the enforcer carry out the enforcement function.

13
Options Considered

13.1
(i) Do nothing i.e. not enter into a joint warranting scheme with HSE and other Leicestershire authorities.

(ii) Enter into a joint warranting scheme within the constraints of an appropriate and agreed Memorandum of Understanding.

14
Background Papers

14.1
LACORS HSE-LA and HSE Flexible warrant Scheme Inspectors Handbook
HELA Flexible Warrants update 2007

http://www.hse.gov.uk/enforce/how.htm
http://www.hse.gov.uk/simplification/hampton.htm

Previous report(s): 
none
Information Issued Under Sensitive Issue Procedure: N
Ward Members Notified: N 
Appendix 1 
Leicestershire & Rutland County H&S Liaison Group

LA and HSE Flexible Warrant Scheme

Memorandum of Understanding

Date of Commencement

To be confirmed
Purpose of the Memorandum of Understanding

1. This Memorandum of Understanding (MoU) and its appendices establishes a framework for a Flexible Warranting Scheme (FWS) between the Health and Safety Executive (HSE) and the Local Authorities (LAs) listed below. 

2. The purpose of the MoU is to allow:-

a. LAs to appoint and indemnify suitably qualified HSE Inspectors to undertake work within the LAs field of responsibility; and/or 

b. LAs to appoint and indemnify suitably qualified LA Inspectors from other LAs, to undertake work within the LAs field of responsibility; and/or

c. HSE to appoint and indemnify suitably qualified LA inspectors to undertake work within the HSE’s field of responsibility.

d. Each appendix will provide the agreed scope, timescales, competency arrangements, health and safety considerations of inspectors and training needs of projects covered by the FWS. A number of projects can run concurrently or consecutively within the FWS.

Operational Management of the FWS
3. A Management Team (MT) consisting of sufficient representation of all parties involved will manage the FWS and will be responsible for agreeing any local arrangements for the operation of the FWS and bringing these arrangements to the attention of all participants and appending them to this MoU. 

4. The Terms of Reference for the MT are to  keep under review the operation of the FWS under this MoU, and in particular to:

a. monitor the operation of the scheme;

b. consider and, where appropriate, agree to alterations to the scheme e.g. proactive or programme work;

c. resolve problems arising from the practical application of the statutory provisions and responsibilities; and 

d. refer issues of conflict that cannot be resolved by the MT to the local HSE Head of Operations and nominated LA Head of Service who will maintain a strategic overview and arbitrate in these instances.

e. make recommendations to the HSE’s Local Authority Unit about improvements to the operation of FWS nationally.

5. The MT will meet as necessary to review the operation of the FWS within the scope of this MoU but must meet at least annually.
Scope of FWS
6. The FWS can be used in the following circumstances:
	
LA issues outside the FWS
	Work within FWS
	HSE/ORR issues outside the FWS

	· HSE’s own activities will remain regulated by the relevant local authority.

· Other regulatory activities of the Environmental Health Department.


	· Complaints/Accidents – where the enforcing authority is unclear.  

· Matters of Evident Concern – witnessed during other activities in area or while at premises.
· Activities outside premises - where a visit to an LA enforced premises identifies risks or interventions in relation to an activity that takes place outside the boundary of those premises including peripatetic workers.

· Technical Support – where an inspector requires technical support that is available within another enforcing authority and it is not proposed to arrange a joint visit with the Inspector.

· Proactive or Programme work – by agreement. 

· Any other circumstances - by agreement. 
	· Crown premises including MOD.

· NHS Trust premises enforced by HSE.

· LA’s own activities.


7. Involvement in the FWS is entirely voluntary. There is no obligation on any enforcing authority to act on behalf of, or at the behest of, another enforcing authority. 
Appointment of Inspectors
8. Signatories will ensure that only competent inspectors are nominated to participate in this FWS and will ensure that their inspector’s competence is reviewed at least annually and is maintained.
9. Signatories will ensure that their participating inspectors do not engage in any activity that brings a conflict of interest to the FWS. 
10. Section 26 of the Health and Safety at Work etc Act 1974 allows Enforcing Authorities to indemnify inspectors appointed under that Act under specified circumstances. It is the policy of the enforcing authorities signing this MoU to indemnify Inspectors appointed under that Act against the whole of any damages and costs or expenses which may be involved, if the enforcing authority is satisfied that the Inspector honestly believed that the act complained of was within his/her powers and that his/her duty as an Inspector required or entitled him/her to do it, and provided the Inspector was not willfully acting against instructions. This extends to the acts of Inspectors working within the scope of this MoU and the EAs signing this MoU below indemnify appointed Inspectors accordingly. 
 Commencement, termination and participation
11. The FWS will commence from the date that this MoU is issued (see front sheet) with specific projects being timebound by the details contained within the relevant appendix.

12. Participation in the scheme may be terminated by any individual participating EA in writing to the other party/parties.

13. This MoU is between the following Health & Safety Enforcing Authorities:
	Enforcing Authority
	Name
	Position
	Signature

	Leicester City Council
	
	
	

	Blaby District Council
	
	
	

	Charnwood Borough Council

	
	
	

	Harborough District Council
	
	
	

	Hinckley and Bosworth Borough Council
	
	
	

	Melton Borough Council
	
	
	

	North West Leicestershire District Council
CouCouncilCouncil
	
	
	

	Oadby and Wigston Borough Council

	
	
	

	Rutland County Council

	
	
	

	HEALTH AND SAFETY EXECUTIVE 
	Geoffrey Podger
	Chief Executive
	


Appendix to Leicestershire & Rutland LA/HSE Flexible Warrant Scheme –

Memorandum of Understanding.

Scope of Flexible Warrant (Example)
1. To enable LA and HSE Inspectors to undertake the ‘Businesses operating from domestic premises’ project between 01/04/2009 and 31/03/2010.

2. The FWS can be used in the following circumstances:
· Proactive Inspections in the ‘Businesses operating from domestic premises’ project – by agreement
· Complaints/Accidents in the allocated premises.  

· Matters of evident concern in the allocated premises – witnessed during other activities in area or while at premises

· Any other circumstances - by agreement of the Management Team
Competency Arrangements

Competency Matrix

Officer Competencies Matrix in relation to businesses operating from domestic premises such as hairdressers, beauty treatments, masseurs, dot.com companies, word processors, ebay specialists etc:

	Officer type
	EHO/EHP
	Technical Officer/Technician
	Manager

	
	
	
	

	CIEH Registration Board
	YES
	NO
	Preferred

	H&S Qualification
	Desirable
	YES
	Desirable

	Relevant Training
	Preferred
	Preferred
	Preferred

	Enforcement Exp
	1 year minimum
	2 years minimum
	3 years Minimum


List of Officers 

	Name
	Post
	Authority

	
	
	

	
	
	

	
	
	


Health and Safety Considerations

(To be inserted)

Training Requirements

(To be inserted)

                                                                                                                                  Date:






